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HOUSING PROVIDER'SMOTION TO DISMISSTENANT PETITION

Gabriel Fineman was a tenant at Housing Provider’s building at 3003 Van Ness Street,
N.W. from 2013 to 2016. Since July 2016, Housing Provider has been in active litigation with
Fineman involving the calculations of his rent increases for his apartment at 3003 Van Ness.
Indeed, the RHC is considering a second appeal of his initial tenant petition this month. Now,
three years after hisinitial tenant petition wasfiled, Fineman has challenged the same rent increase
once more, thistime relying on opinionsfrom the RHC in hisinitia petition and now for thefirst
time seeking arefund of rents. Fineman islate. The statute of limitations on his claim expired
months ago. What's more, Fineman waived his claim for refunded rents when he filed his first
petition in July 2016 and his circular, repetitive tactics are wasteful, inefficient, and unfair to
Housing Provider.

[. FACTUAL BACKGROUND

Fineman leased apartment W-1131 at 3003 Van Ness for three successive lease terms:
12/22/13 to 12/21/14, 12/22/14 to 12/21/15, and 12/22/15 t0 12/21/16. OnJuly 12, 2016, Fineman
filed a Tenant Petition complaining that the RAD Form 8 he received on September 18, 2015,

whichinformed him of aproposed increasein hisrent for the 2015-16 Term, wasincorrectly filled



out because it did not identify his out-of-pocket payments during the 2014-15 lease term as his
“current rent charged.” (Ex. A, 7/12/16 Tenant Petition (hereinafter, “First Petition”).) His First
Petition was straight-forward: “ This petition is only to correct the line entitled * Y our current rent
charged’ on my RAD Form 8.” (Ex. A, First Petition at 3.) Fineman sought the following relief
inthe First Petition:

e “Please order the Housing Provider to correctly state the current rent charged and
properly compute thisform [the 9/18/15 Form 8] in the future both for my unit and
for al other units.”

e “PleasefinetheHousing Provider the amount listed below ($5,000.00) for willfully
making a false statement in a document filed under this Act [D.C. Code
§ 42-3509.01(b)(2)] and a similar amount for any other falsefiling of aRAD Form

9 or false presentation of a RAD Form [sic] 8 for other tenants of this Housing
Accommodation.”

(Ex. A, First Tenant Petition at 4.)

Fineman’ s Petition sought no adjustment to the rent for unit W-1131 for any time period
2013-2016. Fineman also did not complain about any RAD Form 8 for unit W-1131 prior to the
September 18, 2015 form. He did not complain about any RAD Form 8 after 2015 because he
moved out of apartment W-1131 at the end of the 2015-16 Term on December 8, 2016.
Accordingly, as Fineman frankly admitted in his First Petition, this case was about RAD Forms
for apartment W-1131 dated September 2015 and whether one line on those forms needed a do-
over.

With regard to the First Petition, the parties each moved for summary judgment and on
March 16, 2017, the OAH denied Fineman's motion and granted Housing Provider’ s motion on
the basisthat ahousing provider caninterpret “current rent charged” and “prior rent” on the RAD
forms to refer to the amount a housing provider can charge that is the maximum authorized rent.
Fineman appeal ed this decision to the RHC, which reversed and remanded the OAH’ sdecision on

February 8, 2018. The RHC found that “the Act generally requiresahousing provider to file and



serve notices of adjustments of the ‘rent charged’ based on the amount of rent actually demanded
or received from atenant as a condition of occupancy of arent-stabilized unit.” Housing Provider
then moved to reconsider, which was denied by the RHC on March 13, 2018. Housing Provider
appealed to the District of Columbia Court of Appeals, which dismissed the appeal on the basis
that there was no final order to review. The Court of Appeals noted that “[I]t is unclear what
impact, if any, [Tenant's] decision to vacate the subject property has on the underlying tenant
petition and remand order.” Smith Property Holdings Van Ness L.P. v. D.C. Rental Housing
Commv'n, No. 18-AA-364 (D.C. June 5, 2018).

Shortly thereafter, Finemanfiled aMotion for Summary Judgment on Remand and asserted
that there were no issues of material fact and requested that the OAH order Housing Provider to
reissue and refilethe corrected RAD Forms 8 and 9. Housing Provider opposed the motion on the
basis that the OAH lost jurisdiction of the case since the claim was moot and any opinion would
be an advisory opinion. On October 2, 2018 ALJ Y ahner entered aFinal Order After Remand and
found that the “Housing Provider violated the Rental Housing Act when it created, issued and filed
the RAD Formsfor Tenant' s apartment in September 2015, using the unadjusted Maximum Legal
Rent for the renta unit asthe Current Rent Charged.” However, ALJ Y ahner went on to find that
she did not have the authority to order the requested remedy — that is, for Housing Provider to
correct, reissue, and refile Fineman’s RAD forms. ALJ Yahner aso concluded that the case is
moot because Fineman no longer lives at the property, no money damages were sought, and no
interest has been identified that a former tenant has in receiving a corrected and reissued RAD
Form. Inaddition, ALJY ahner found that the OAH lacked subject matter jurisdiction and Fineman
lacked standing. Both parties appealed this decision to the RHC, which is scheduled to hear
argument on July 17, 2019.

On April 30, 2019, Fineman filed the instant Tenant Petition (“ Second Petition™) with the



Rent Administrator’ s office, although Housing Provider did not receive acopy until over six weeks
later when it wasfiled with the OAH. The Second Petition alleges the following viol ations during
the same period of time regarding the same apartment as the First Petition:

e “Therentincreasewaslarger than theincrease allowed by any applicable provision
of the Act.”

e “There were no proper 30-day notice of rent increases within 30 days of the
effective date of the increase.”

e “TheHousing Provider did not filethe correct rent increase forms with the RAD.”

e “Thevacancy adjustments were based on improper comparable rent values and are
invalid.”

e “Other changesto the rent charged are invalid.”
(Ex. B, Second Petitionat 2.) Insupport of hisnew complaints, Fineman reliesexclusively on two
decisions entered by the Rental Housing Commission about his First Petition. (Ex. B, Second
Petition at 3-4.) Based on these decisions, Fineman claims heis entitled to a“refund of all rents
made by the Tenant within the last three yearsthat exceeded that amount.” {ld. at 4.)
[I.  THE TENANT PETITION ISBARRED BY THE STATUTE OF LIMITATIONS,
The Rental Housing Act provides the following statute of limitations period for rent
petitions:
A tenant may challenge a rent adjustment implemented under any section of this
chapter by filing a petition with the Rent Administrator under § 42-3502.16. No
petition may be filed with respect to any rent adjustment, under any section of
this chapter, more than 3 years after the effective date of the adjustment, except
that atenant must challenge the new baserent as provided in §42-3501.03(4) within

6 months from the date the housing provider files his base rent as required by this
chapter.

D.C. Code 8§ 42-3502.06(€). Kennedyv. District of Columbia Rental Hous. Comm' nis persuasive.
In that case, the tenants filed a petition for rents paid in 1991 through 1994 that was based on a
rent ceiling adjustment on June 30, 1986. 709 A.2d 94, 98 (1998). The tenants argued that the

1986 adjustment “created, by a domino effect, skewed ceilings for every subsequent year” until

4



thefiling of the petition. 1d. at 99. The Court of Appeals rejected that argument and found that
the statute of limitations barred tenants claims because “the only disputed rent ceiling adjustment
occurred morethan threeyears beforethe petitions’ filing.” Id. (affirmingthe RHC' sinterpretation
that the statute of limitations“bars any investigation of thevalidity of rent levels, or of adjustments
in either therent levels or rent ceilings, in place more than three years prior to the date of thefiling
of atenant petition”). Thus, in that case, any challenge to the June 30, 1986 adjustment were time
barred after June 30, 1989.

Here, Fineman's Second Petition is similarly time barred. Although his Second Petitionis
vague, he seemsto be challenging each rent adjustment (increase) he received while residing at
3003 Van Ness. (Ex. B, Second Petition at 4 (“when calculating overpayments during the last
three years, those calculations can include invalid adjustments made since the 2006
Amendments’).) Fineman's fina rent adjustment was on September 18, 2015, when Fineman
received aRAD Form 8 from Housing Provider informing him that hisrent increased from $3,114
to $3,161 for the 2015-16 leasing period. Thus, the three-year limitations period began running
on September 18, 2015 and any petition filed after September 18, 2018 istime barred pursuant to
D.C. Code § 42-3502.06(e). Fineman filed his Second Petition on April 30, 2019, more than 7
months after the statute of limitations period expired. Accordingly, his Second Petition is time
barred and should be dismissed.

[11.  FINEMAN WAIVED THE CLAIMSIN HISSECOND PETITION.

The claimsin Fineman’s Second Petition relate to the same apartment, leases, and period
of time as his First Petition and thus are barred by the waiver doctrine. In Tenants of Minnesota
Gardens, Inc. v. District of Columbia Rental Housing Comm n.,the Court of Appeals affirmed the
RHC's finding that tenants waived their right to challenge a Certificate of Authority in a

subsequent petition because tenantsfailed to raisetheissue during the litigation of earlier petitions



brought by the housing provider. 570 A.2d 1194, 1195-96 (D.C. 1990). The Court of Appeals
rejected tenants attempt to argue that the waiver was invaid because it was not “knowing”
because there was no showing of tenant’ sexcusable mistake or housing provider’ sfraud. Id. Here,
for reasons only known to Fineman, he opted not to seek refund of rental amounts when he filed
his First Petition. By making that choice, Fineman waived the right to seek a refund of rents for
that apartment during that time period. Id. at 1196 (affirming finding that tenants waived claims).
His Second Petition challenges the exact same action (calculation of rent increases), but seeks a
different remedy. Fineman’s approach of seeking relief piecemeal wastes judicial resources and
forces Housing Provider to repeatedly defend itself against the sameissue. The doctrine of waiver
isintended to prevent thisinequity and the Second Petition should be dismissed.

CONCLUSION

For the foregoing reasons, Housing Provider respectfully requests that the OAH dismiss
Fineman's Second Petition with prejudice because his clams are barred by the statute of
limitations and/or he waived them by not including them in his First Petition.

Date: July 17, 2019
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CERTIFICATE OF SERVICE

| hereby certify that a true copy of HOUSING PROVIDER'S MOTION TO DISMISS
TENANT PETITION was served viaemail and first-class mail this 17th day of July 2019 upon:

Gabriel Fineman

4450 South Park Avenue
Apartment 810

Chevy Chase, MD 20815

gabe@gfineman.com
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