Tenant’s Reply on Remand to Housing Provider's

Objection to the Motion for Summary Judgment

Tenant/Petitioner Gabriel Fineman (“Tenant”), submits this reply to the Housing Provider's Opposition to the Motion for Summary Judgment on Remand. The Tenant hereby states:

I. Background
A. The Tenant filed a Tenant Petition (the “Petition”) asking for the Housing Provider (the “Landlord”) to be required to correct its “Housing Provider’s Notice to Tenant of Adjustment in Rent Charged” notice (“form 8”) and its “Certificate of Notice to RAD of Adjustment in Rent Charged” (“form 9”) filings with the RAD relating to unit W-1131 (the “Apartment”).
 The Tenant then filed a Request for Summary Judgment on the Tenant Petition (the “Request”). The Petition required an understanding of what was meant by the term “rent charged” as used in the Rental Housing Act (the “Act”) as amended by the Rent Control Reform Amendment Act of 2006 (the “2006 Amendments”)  and, in particular, in the Form 8 and Form 9 where the Housing Provider is required to disclose the “Current Rent Charged.” The Office of Administrative Hearings (the “OAH”) issued a final order (the “OAH Order”)holding that the term “current rent charged” was a term of art and denying the Tenant’s claim. The Tenant appealed to the Rental Housing Commission (the “RHC”).  The Rental Housing Commission (the “RHC”) in its decision dated February 18, 2018 (the “Decision”) held that the term “rent charged” meant the actual rent paid by the Tenant after any discount.  The Landlord moved for reconsideration and the RHC issued a second decision dated March 13, 2018 captioned “Order Denying Reconsideration” (the “Reconsideration Decision”) upholding the Decision and clarifying it in some detail. The case was remanded to the OAH for further proceedings consistent with those two decisions (together, the “RHC Decisions”) and their accompanying orders. The Landlord filed a Notice of Appeal (the “Appeal”) with the District of Columbia Court of Appeals (the “DCCA”), and Tenant moved to dismiss the Notice of Appeal because the order of the OAH was not final. The Landlord objected (the “DCCA Objection”) saying that the order was final because nothing remained to be decided by the OAH and that its issuing of a new final order was purely ministerial.
 The Appeal was dismissed by the DCCA on June 5, 2018, ruling that the Landlord had “failed to demonstrate that the proceedings on remand  ...  in this case would be purely ministerial.” The Tenant then filed a Motion for Summary Judgement on Remand (the “Remand Request”) on its original Petition, and the Landlord filed an Objection to the Remand Request (the “Remand Objection”).  
II. Overview
A. The Landlord, in its Remand Objection, did not object to any of the facts or arguments or requests in the Tenant’s Remand Request. Instead, it asked the OAH to dismiss the Remand Request because by abandoning the penalty claim, the Tenant has reduced his case to the procurement of an advisory opinion and advisory opinions are not permitted. 

i. An advisory opinion is an opinion issued by a court that does not have the effect of adjudicating a specific legal case, but merely advises on the constitutionality or interpretation of a law.
ii. In this case, the Tenant’s request is clear - to get corrected form 8’s – and that was the main thing originally requested in the initial Tenant Petition. The interpretation of the law has already been done by the RHC Decisions and is not asked for here by either party.
B. The Tenant now agrees with the Landlord that the matters now to be decided by the OAH are purely ministerial. What needs to be done is for the OAH to issue a final order directing the Landlord to produce corrected notices and filings for the Apartment. 
C. The Landlord’s Remand Objection fails to understand the purposes and functions of the Rental Housing Act. The Act regulates certain activities of certain landlords (including the Landlord in this case). It functions by having tenants bring petitions before an administrative body in order to enforce the Act. To say, for example, that if a tenant moves (perhaps forced out by a rent increase), that the move moots all of the tenant’s petitions, would make a mockery of the Act. Likewise, to say that if there are no monetary damages claimed, that alone would moot the case, would mean  that any claim that a rent ceiling was increased but not actually charged was moot.  Neither has ever been the case with decisions under the Act.
D. The jurisdiction  of the OAH (acting on behalf of the RHC) is based on statutory jurisdiction. There is no need to fall back of other types of jurisdiction when there is statutory jurisdiction. 
E. The relief that the Tenant seeks has never been declaratory relief or advisory relief but actual statutory relief. The Tenant asked that the Landlord issue corrected notices forms that are required under the Act before a rent increase is made. The Tenant did not ask for a declaration of the definition of “rent charged” although an understanding of that definition was needed by the adjudicator to determine if it should order the relief sought. 
i. The OAH Order asked for further guidance when it said:
It is beyond doubt that newly revised regulations or revised forms with definitions of terms, consistent with the amended Act, would be useful to both tenants and housing providers.   OAH Order, page 11

The RHC is responsible for issuing such regulations and forms, and it has now provided guidance in its RHC Decisions that have clarified the meaning of the term “rent charged” as used in the Act. 
ii. The Landlord in its DCCA Objection stated that:

… all that remains to be done at the administrative level is the entry of an order directing Smith to correct the September 18, 2015 RAD Form 8 for apartment W-1131 at 3003 Van Ness St., N.W. to reflect the "current rent charged" as $2,329.00 instead of $3,114.00.  DCCA Objection, pages 2-3
That is, the Landlord stated to the DCCA that all the OAH should do is to issue an order on the form 8’s. Note that the Landlord did not claim that the OAH needed to issue an advisory opinion or a declaratory opinion or to rule upon the now withdrawn request to find that the Landlord willfully violated the Act or to apply appropriate sanctions.  Indeed, those would all be non-ministerial acts that the Landlord claimed did not exist.
iii. Likewise, the Tenant in its Remand Request did not ask the OAH to issue a declaratory or advisory opinion because the RHC Decisions have already settled these questions. Instead, it asked for corrected form 8 notices and the refiling of corrected form 9 summaries. 
F. This case is as alive as it has ever been. The relief sought by the tenant has yet to be fulfilled. 
i. There has not yet been an order to produce the corrected form 8’s or to file the corrected form 9’s and these corrections have not been made. 

ii. In its Petition, the Tenant also asked the OAH to find that the Landlord willfully violated the Act and apply appropriate sanctions. Although that request has been withdrawn, the OAH may still do so on its own volition. 

G. This case is not moot. In claiming that it was, the Landlord cites Brown that says:

A case is moot if “events have so transpired that the decision will neither presently affect the parties’ rights nor have a more-than-speculative chance of affecting them in the future.” Clarke v. United States, 915 F.2d 699 (D.C. Cir. 1990). 

Brown v. District of Columbia Housing Authority, Civil Action No. 2016-1771 (D.C. 5/31/17), Page 4

The issuance of the form 8’s will affect the rights of the parties both now and in the future.
i. The rights of the Tenant to ask for a refund of rents improperly charged have not expired. The increased rents charged were based on the proper presentation of the form 8 notices. Giving the form 8 notices are an absolute requirement for adjustment of the rent. If they were not correct (if the numbers were incorrect), then the notices were invalid and so was the rent increase. 

ii. The rights of the Landlord to increase the rent for the next tenant will also depend upon the numbers in the corrected form 8’s.

iii. This entire question of mootness has no relevance in cases brought under the Act. The Brown case that was cited was about housing code violations in public housing and various other District of Columbia laws as well as the Fair Housing Act, the Americans with Disabilities Act, and the Rehabilitation Act of 1973. These laws are all about tenants and their relationship to programs or their treatment by housing providers. The Act, on the other hand, registers apartments and regulates  their pricing. Housing code violations, for example, are not remedied by issuing orders under the Act, but only by changing the allowable pricing of an apartment. The tenant is only relevant because tenant petitions are the mechanism for enforcing the Act. The housing unit and petitions concerning it do not become moot until the building is torn down; and until then, the regulation of the price of that unit continues even if a tenant moves out. 
iv. To put it otherwise, although the Landlord and the Tenant are the parties to this case, it is the apartment that is the subject of the case and if the notices given about the apartment was correct. That issue was decided by the RHC decision. The case cannot be moot so long as the Landlord does not deliver the corrected notices. Even then, the case is not moot because the Landlord can always issue new correcting notices to put things back in the incorrect state so that it can charge more for the unit in the future. 
SUMMARY
There is no dispute about any material facts in this case. For the reasons stated above, judgment should be entered for the Petitioner, and the relief sought and such other relief as the court feels appropriate should be granted. 

Respectfully submitted,
Tenant/Petitioner
_______________________________
Dated: February 13, 2017
Gabriel Fineman

4450 South Park Avenue #810
Chevy Chase, MD 20815


Telephone (202) 290-7460

Email: gabe@gfineman.com
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� “This petition is only to correct the line entitled “Your Current Rent charged” on my RAD form 8. It does not deal with the lease, how the rent is calculated, flex-leases, concession leases, rent ceilings or other items often decided in a civil court.” Petition, page 3


� In its opposition to the Tenant’s motion to dismiss its Appeal at the DCCA, the Landlord stated that all that remained to be done by the OAH was the purely administrative act of ordering the Landlord to correct its notices. DCCA Objection, pages 1-3
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